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Onpegenexune BepxosHoro Cyna P® ot 04.12.2012 N 41-KIM12-21

BEPXOBHbIW CY[1 POCCUNCKOW ®EQEPALINU

ONPEOENEHUE
oT 4 pekabps 2012 r. N 41-Klr2-21

CynebHasa konnerus no rpaxagaHckum genam BepxosHoro Cyaa Poccuiickon ®epepauun B coctaBse
npegcenatenscraytoLlero Nopiikosa B.B.,
cynen Netman E.C. 1 MomoToBa B.B.

paccMmoTpena B OTKpbITOM cyaebHom 3acegaHum gerno no ucky boxeHko H.B. k OcuHy C.I. o pasgene
COBMECTHO HaXMWTOro UMYyLLIECTBa, NPU3HaHUM npaBa COOBCTBEHHOCTW Ha 1/2 [ono AOMOBMNaAEeHUs, YMEHbLUEHUN
[Oonn oTBETYMKA, NPU3HAHUM HEOEUCTBUTENbHBIM 3aperncTpMpoBaHHOrO npaBa COO6CTBEHHOCTM 3a OTBETYMKOM Ha
Lenoe AoMoBnageHue

no kaccauuoHHoW xanobe BboxeHko H.B. Ha onpepeneHvne cype6HoW konmmerMy no rpaxgaHckuM aenam
Poctosckoro obnactHoro cyaa ot 30 saHBapsa 2012 r.

Bacnywas poknag cyabu BepxoBHoro Cypa Poccuiickon depepaumm MomotoBa B.B., o6bscHeHus
npeactaButens boxeHko H.B. - XypeHnko B.I., nogaepkaBwero goBoabl KaccauMOHHOW »anobbl, CynebHas
Konnerusi no rpaxaaHcknm genam BepxosHoro Cyaa Poccuiickon ®enepauum

yCTaHoBWUIa:

BoxeHko H.B. obpatunacbk B Cyd C UCKOM O pasgerne COBMECTHO HaXWTOro UMyLLeCcTBa, Npu3HaHuuM npasa
cobCTBEHHOCTM Ha 1/2 pon AOMOBMNAAEHUS, YMEHbLUEHWM AO0NM OTBETYMKa, NPU3HaHWM HeOenCTBUTENbHbLIM
3aperMcTpupoBaHHOrO npasa COOCTBEHHOCTU 3a OTBETYMKOM Ha Lernoe [AoMoBnageHuwe, B 0OOCHOBaHue
3asBreHHbIX TpeboBaHU yka3as, YTO C OTBETUYMKOM COCTOsna B 3apernctpmpoBaHHom bpake ¢ 30 uioHs 1973 r.,
KOTOpbIN pelleHmemM MupoBoro cyabu ot 14 mapta 2006 r. pacToprHyT.

B mae 2009 roga npu ocopmMneHnn npaBa Ha 3eMeSbHbIN Y4acTOK UCTULLE CTarno M3BECTHO, YTO OTBETYUK
ocdopmun Ha cebs npaBO COOGCTBEHHOCTM Ha BECb 3€MESIbHbIA Y4acTOK, YTO M MOCMAYXWIO OCHOBaHWEM AN
obpalLeHnst B cyg C UCKOM O NPU3HaHWM HeLeNCTBUTENBbHBIM pelleHns KomuTeTa no ynpaBrneHuio UMYLLECTBOM U
JoroBopa Kynnu-npofaxu ykasaHHOro 3eMeribHOro yyacTka. PelueHnem 3epHOropckoro pamoHHOro cyga ot 25
Hos6ps 2009 r. uckosble TpeboBaHusa BoxeHko H.B. ygoBneTBopeHbi.

17 pekabpa 2009 r. boxeHko H.B. cTtano M3BECTHO O TOM, YTO OOMOBrafeHue Tawkke oOpPMIIEHO Ha
OTBETYMKA B €QNHONMYHYK COBCTBEHHOCTL, B CBSA3M € YeM BoxeHko H.B. obpaTtunack B cyq € ykazaHHbIM UCKOM.

PeweHvem 3epHorpagckoro pavioHHoro cyga PoctoBckon obnactm ot 29 Hosiopa 2011 r. nckoBble
TpeboBaHua BoxeHko H.B. yaoenetBopeHbl yacTuyHo. [pou3BegeH pasgen MMmyllecTsa B BMAE XWUMOro goma,
pacnonoXeHHOro No agpecy: yn. <...> obnactu mexay boxeHko H.B. n OcnHbim C.I'. 3a boxeHko H.B. npuaHaHo
npaeso cobctBeHHOCTM Ha 44/100 pgonu xwunoro goma nut. "A" obwen nnowagpo 69,2 KB. M. YMeHbLUEeHa A0ns
OcuHa C.I". B npaBe cobCcTBEHHOCTM Ha gaHHOe gomoBnageHue Ao 56/100. OnpegeneHnem cygebHow konnernm
no rpaxgaHckum penam PoctoBckoro obnactHoro cyga ot 30 gaxBapsa 2012 r. pelwweHue 3epHOrpagckoro
parioHHoro cyaa PocTtoBckon obnactu ot 29 Hosiopsa 2011 r. oTmeHeHo. o geny nocTaHOBNEHO HOBOE peLLeHue,
KOTOpbIM B YOOBMNETBOPEHUM UCKOBLIX TpeboBaHun BoxeHko H.B. k OcuHy C.I. 0 pa3gene COBMECTHO HaXWUTOro
MUMYLLIECTBA OTKa3aHo.

B kaccaunoHHol xanobe 3asBUTENEM CTaBUTCS BOMPOC 00 OTMeHe onpepeneHuns cyaebHom konnermn no
rpaxgaHckum genam PoctoBckoro obnacTtHoro cyga oT 30 sHBapsa 2012 r. u oCTaBneHWM B CUMe peLleHus
3epHorpagckoro panoHHoro cyaa PoctoBckon obnactu ot 29 Hosiopsa 2011 T.

Onpepenennem cygbn BepxoBHoro Cyma Poccuiickon ®epepaumm ot 12 Hosi6pa 2012 r. kaccaumoHHas
xanoba BoxeHko H.B. ¢ genom nepepana gns paccMmoTpeHus B cyaebHom 3acepaHum CynebHon konnermum no
rpaxgaHckum genam BepxosHoro Cyaa Poccunckon ®epepauuu.
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lMpoBepuB maTepuansl pfena, obcyaMB p[oBoabl KaccauumoHHow >xanobel, CynebHasi konnerma no
rpaxgaHckum genam BepxosHoro Cyma Poccuitickon depepaumm HaxoguT, U4TO UMEKTCS OCHOBaHWUS [Ans
yOOBMNETBOPEHNS KACCaLMOHHON Xanobsbl.

OcHoBaHUAMK ONst OTMEHbI UMNN N3MEHEHNs CcyaebHbIX MOCTAHOBMEHUA B KACCaLMOHHOM NopsaKe ABMSOTCA
CYLLEeCTBEHHbIE HapyLUEHUS HOPM MaTepuanbHOro npaBa MM HOPM MPOLLeCCyanbHOro Npasa, KoTopble MOBUSAMN
Ha ncxod gena u 6e3 ycTpaHeHUs KOTOpPbIX HEBO3MOXHbI BOCCTAHOBMEHUE M 3aLUMTa HapYyLLEHHbIX NpaB, cBOOOA U
3aKOHHbIX MHTEPECOB, a TakkKe 3allMTa OXpaHAeMbIX 3aKOHOM NyBnuYHbIX MHTEpecoB (cTaTtbsa 387 [paxkgaHCKoro
npoweccyanbHoro kogekca Poccuiickon degepawmm).

Takue HapyLeHus 6binn gonyLieHsl cyaebHon konnerven no rpaxxgaHckum genam PoctoBckoro o6nactHoro
Cyda npu pacCMOTPEHWN HacTosLero gena.

M3 maTepuanoB gena BMAHO U Cy4OM YCTaHOBMIEHO, YTO pelleHneM mMupoBoro cyabh oT 14 mapta 2006 r.
6pak mexgy OcuHbim C.I. n BoxeHko H.B. pactoprHyt. B nepuon coBmecTHOro npoxuBaHus 8 uioHa 1999 r.
CTOpPOHaMK Mo Aeny npuobpeTeHo B COBMECTHYO COBCTBEHHOCTb MO OOrOBOPY KyNnu-NpoAaxv 4OMOBNageHue ¢
npuycagebHbiM 3eMenbHbIM y4acTKOM MO agpecy: <...> obnacTb, r. <...>. BBMay BeTX0CT! NpMobpeTeHHbIn AOoM
ObIn CHeceH U Ha oTBeAeHHOM 3emernbHoM yyacTke B 2000 rogy BossegeH 6e3 COOTBETCTBYIOLLErO paspeLueHus
XWUINOW JOM C XO35IMCTBEHHBIMU CTPOEHUSIMM.

OTMeHss pelueHme 3epHorpaackoro panMoHHoro cyaa PoctoBckon obnactu ot 29 Hosidpsa 2011 r., cynebHas
KOnnernsi no rpaxgaHckMMm genam PocToBckoro ob6nacTHOro cyga ucxoguna ns Toro, YTo Ha MOMEHT NpekpaLleHuns
ceMenHblX OTHoweHun (25 mapta 2006 r.) CNOPHbLIA XWMOW AOM He Obln 3aBepLlUeH CTPOUTENbCTBOM U He
Haxoauncs B COBCTBEHHOCTH Y CyNpyroB, COOTBETCTBEHHO HE MOT ABMATbCA OOBbEKTOM pasgena B COOTBETCTBUM C
TpeboBaHusamn CemenHoro kogekca Po.

CynebHasa konnervs no rpaxgaHckum genam BepxosHoro Cyma Poccuiickon ®epepaumm cymitaet, 4To ¢
TakuMy BblBOAaMW CyAebHON Konnermm cornacuTbCA Henb3s, MOCKOMbKY OHWM OCHOBaHbl Ha HemnpaBMITbHOM
TONIKOBaHMM HOPM MaTepuaribHOro npasa.

B cootBeTtctBUM cO cT. 34 CemenHoro kogekca PP umyLlecTBO, HaxuToe cynpyramu BO BpeMsi Opaka,
SIBNAETCH NX COBMECTHON COBCTBEHHOCTHIO.

B cuny ct. 37 HasBaHHoro Kogekca pasgen obwero nmyliectsa CynpyroB MoxeT ObiTb NpoM3BEAEH Kak B
nepuopg 6paka, Tak 1 nocne ero pactTopxxeHus no TpebosaHuio MOOOro U3 CynpyroB, a Takke B Criydae 3asBrneHus
KpeauTopom TpeboBaHus 0 pasgene obLiero MmyLLlecTBa CynpyroB Ans obpalleHus B3biCKaHWs Ha OO0 OJHOro
13 Cynpyros B obLem umyLlecrtse.

Cratben 39 CemenHoro kogekca P® npenycmoTpeHo, YTO npu pasgene obLiero umyliectsa Cynpyros u
onpeneneHnn Jornen B 3TOM MMYLLECTBE [ONM CYNpyroB Mpu3HalTCsA paBHbIMW, €CNU MHOE He MpeayCMOTPEHO
[OTrOBOPOM MeEXAY Cynpyramu.

B cuny n. 1 ct. 130 paxpgaHckoro kogekca P®, K HeOBWXMMbIM Bellam (HegBUXUMOE WMYLLEeCTBO,
HEeOBWXMMOCTb) OTHOCATCS 3eMeNbHbIE YYaCTKWU, Yy4acTKM Heap U BCe, YTO MPOYHO CBA3aHO C 3eMneun, TO eCTb
00bekTbl, nepemelleHne KoTopbix 6e3 HecopasMepHoro yuiepba ux HasHa4yeHWo HEBO3MOXHO, B TOM 4ucre
3[aHus, COOPYKEHUS, OO bEKTbI HE3aBEPLLUEHHOIO CTPOUTENBLCTBA.

Kak pasbscHeHo B n. 30 MNMocTtaHoBneHus NneHyma BepxosHoro Cyaa Poccuiickon ®epepauun mn NneHyma
Boicwero ApbutpaxHoro Cyaa Poccunckonn ®egepaummn N 10/22 ot 29 anpens 2010 r. "O HekoTopbIX BoOMNpocax,
BO3HMKaOLWMX B CyOeOHOWM NpakTuke NMpu paspeLleHUn CMOopoB, CBA3AHHbIX C 3alLMTOW npaBa COBCTBEHHOCTU U
OpyrMx BelHbIXx npaB" B cooTtBeTcTBMM co cT. 130 [paxpgaHckoro kogekca P® obbekTbl He3aBepLUEHHOro
CTPOUTENbCTBA OTHECEHbI 3aKOHOM K HEABWXUMOMY UMYLLIECTBY.

Ha ob6bekT He3aBepLUEeHHOro CTpouTenbCTBa MOXET ObiTb MPM3HAHO NpaBO COGCTBEHHOCTM MO PELUEHUIO
cyna.

B cootBetctBMM Cc n. 3 cT. 245 [paxpgaHckoro kopgekca P® yyacTHUK poneBon coOBCTBEHHOCTH,
OCYLLIECTBMBLUMIA 33 CBOW CYeT C cOOMaeHMeM YCTaHOBMEHHOIO MOPsiAKa UCMONb30BaHUS OOLLEero umyllecTea
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HeoTAeNnnMble ynydlWeHUA 3TOoro mmyulecrtBa, MUMeeT MnpaBO Ha COOTBETCTBYyHWOLUEEe yBelrindeHue cBOEen aonnm B
npaee Ha obLee MMyLLECTBO.

OnpepgeneHnem 3epHorpagckoro panoHHoro cyga Poctosckon obnactu ot 9 ceHTsdpa 2011 r. HasHayeHa
cynebHasi KOMUCCMOHHasi CTPOUTENBHO-TEXHMUYECKasn akcnepTusa (1. 2, n.a. 40 - 41).

CornacHo 3akroyeHnto cygebHon CTPOUTENBHO-TEXHUYECKON 3KCNepTuabl oT 5 oktabps 2011 r. ctoMmocTb
CTPOUTENBHO-MOHTaXHbIX PAabOT NPON3BEAEHHbIX CTOPOHAMM B XXUINOM AOME, PAcnosfioKEHHOM No afapecy: r. <...>,
<...> obnactu, yn. <...>, B LUeHax, OeNCTBUTENbHbIX HA MOMEHT OLEHKW, cocTaBnseT <...> pyb., 4onn CTOPOH B
npase obLen cOBCTBEHHOCTM Ha Xunon Aom nut. "A" ¢ y4eTOM NOHECEHHbIX CTOPOHaMMN MaTepuanbHbIX 3aTpaTt Ha
HeoTAENMMbIE YNYYLLEHUST HEOBMXMMOIO MMYyLLIECTBa cocTaBnstoT: boxeHko H.B. 5/100, Ocuna C.I". 11/100.

Paspewasa 3asdBneHHble TpeboBaHWsi 3epHOrpagckMii  pavioHHbIA  Cyd, C  Y4eTOM  YCTaHOBMEHHbIX
0BCTOATENBLCTB, 3aKOHa  MNOAMeXallero MNPMMEHEHWD No  AaHHOMY Jeny, a Takke  3akmiyeHus
CTPOUTENbHO-TEXHNYECKOW 3KCNepTu3bl OBOCHOBaHHO npuvllen K BbiIBOAY O TOM, YTO AONW CTOPOH B npase
CcoBCTBEHHOCTM Ha CMOPHOE AOMOBIageHWe cocTaBnsaAlT: uctuubl 44/100 ponu, oteetdmka 56/100 ponw,
MOCKOJSbKY Kak YCTaHOBIEHO CYAOM MEPBOW MHCTaHLMK nocrne pactopxeHusa 6paka B nepuog ¢ mapta 2006 roga
no mapt 2011 roga kaxgon u3 CTOpOH Obinn NpoussedeHbl HeoTAENVMble YnydleHusl CMOPHOro HEeABUXMMOro
nmywectea. Cyn Takke OOBOCHOBAHHO WCXOAMIT U3 TOrOo, YTO B COOTBETCTBMM C BbiNWCKOW w3 EamHoro
rocygapCTBEHHOrO peecTtpa fnpaB Ha HEeABMXKMMOE MMYLLECTBO M caenok ¢ Hum oT 31 mapta 2011 r. npaso
COBCTBEHHOCTM Ha CMOpPHOE AOMOBNaAeHne 3aperncTpmupoBaHo (1. 1, n.g. 45).

CnepoBatenbHO, BbIBOA cyaa KacCauMOHHON WMHCTaHUMM O TOM, 4TO CﬂOprIVI 00BbeKT He3aBepLIeHHOro
CTpouTenbCTBa HE MOXET BXOAUTb B COCTaB COBMECTHO HaXXNUTOro nmyulectea, ABndeTcA HenpaBUIbHbIM.

Cam no cebe chakT OTCYTCTBUS roCyAapCTBEHHON perncrpaumm npasa COOGCTBEHHOCTM Ha XWUIIOM OOM Ha
MOMEHT pacTop)XeHus Bpaka v panbHeiwas permcrpaums npaBa COGCTBEHHOCTU HEABWKUMOrO MMYyLLECTBA Ha
UMsi OOHOrO W3 CYMpYyroB HE MEHSIeT MpaBOBOW CTATyC CMOPHOrO HEABWXMMOMO MMYLLECTBA Kak COBMECTHO
HaXXUTOro 1 He NopOoXaaeT oTcyTcTBME NpaBa boxeHko H.B. Ha 4onto B COBMECTHO HAXXMTOM UMYLLECTBE.

C yyeTom manoxeHHoro CygebHas konnerns no rpaxgaHckum genam BepxosHoro Cyga P® cuutaet, yto y
cyaebHon konmermm no rpaxgaHckum genam PocTtoBckoro obnacTHOro cyaa He UMENocb NpeaycMOTPEHHbIX
3aKOHOM OCHOBaHMI AN OTMEHbI pelleHns cyaa NepBor MHCTaHUUWM U BbIHECEHMS HOBOIO pelleHns 06 oTkase B
ncke. B cBA3nM ¢ Yem ero Henb3si NpM3HaTb 3aKOHHBIM M OHO MOAJSIEXUT OTMEHE C OCTaBIIEHWEM B CUME peLLEHUs
3epHorpagckoro pamoHHoro cyaa PocTtoBckon obnactu ot 29 Hosbps 2011 r.

PykoBoactBysacb ctateamm 387, 388 u 390 [TIK Poccwuiickon ®epepaumu, CynebHas konnervs no
rpaxxgaHckum genam BepxosHoro Cyga Poccuiickon ®egepaunm

onpegenuna:
onpegeneHne cygebHom konnerm no rpaxgaHckum gernam PoctoBckoro obnacTtHoro cyga ot 30 siHBaps

2012 r. OTMEHWUTb, OCTaBWUTb B CUNe pelleHne 3epHorpaackoro pamoHHoro cyga PoctoBckoe obnactm ot 29
Hos16pst 2011 T.
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